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November 26, 1979

It is respectfully requested that the following document be recorded accord—
ing to 49 U.S.C. 11303 of the Interstate Commerce Act:

1. Conditional Sale Agreement dated as of November 1 , 1979
between Pickens Railroad Company as Vendee and National
Railway Utilization Corporation as Vendor.

The addresses of the parties to the transaction are:

National Railway Utilization Corporation
1100 Centre Square East
1500 Market Street

Philadelphia, Pennsylvania 19102
Pickens Railroad Company

402 Cedar Rock Drive

P. 0. Box 216

Pickens, South Carolina 29671

The agreement covers forty-five (45) 50 foot -~ 6 inch, 70 ton general purpose
boxcars bearing the mechanical designation XM and the road numbers NSL 157015
through 157059 (both inclusive).
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Dear

The enclosed document(s) was recorded pursuant to the provi-

sions of Section 11303 of the Interstate Commerce Act, 49 U.S.C.

1303, on . - g at .- , and assigned re-

cordation number(s). 11087 _
Sincer ours,

H. G. Homme,
Secretary

- Enclosure(s)

SE-30
(3/79)



"2 10 FW
INTERSTATE COMMERCE COMMISSION
CONDITIONAL SALE AGREEMENT dated as of November 1, 1979 (the

"Agreement") between NATIONAL RAILWAY UTILIZATION CORPORATION, a
South Carolina corporation (the "Vendor" or "Builder" as more particularly set
forth m Article 1 hereof), and PICKENS RAILROAD COMPANY, a South
Cafoh'na corporation (the "Vendee"). |

WHEREAS, the Builder desires to construct, sell and deliver to the
Vendee the railroad equipment described m Exhibit A attached hereto (the
"Equipment"); and

WHEREAS, the Vendee desires to purchase the Eq.uipment according to
the terms and conditions provided herein;

NOW, THEREFORE, in consideration of the mutual promises,‘ covenants
and agreements hereinafter set forth, the parties hereto do hereby agree as

follows:

ARTICLE 1

Definitions
The term "Vendor," whenever used in this Agree.nent, means, kefore
any assignment of its rights hereunder, National Railway Utilization Corpora-
tion, the party hereto which has manufactured the Equipment and any successor

or successors for the time being to its manufacturing properties and business,

-and, after any such assignment, both any assignee or assignees for the time

being of such particular assigned rights as regards such rights, and also any
assignor as regards any rights hereunder that are retained or excluded from
any assignment; and the term "Buildef," whenever used in this Agreement,
means, both before and after any such assignment, National Railway Utilization

Corporation, the party hereto which has manufactured the Equipment and any



ES
successor or successors for the time being to its manufacturing properties and

business.

ARTICLE 2

Construction and Sale

Pursuant to this Agreement, the Builder will sell and deliver to the
Vendee, and the Vendee will purchase from the Builder and accept delivery of
and pay for (as hereinafter provided), the Equipment, each unit of which shall
be constructed in accordance with the specificétions referred to in Exhibit A
hereto and in accordance with such modifications thereof as may be agreed upon
in Writmg between the Builder and the Vendee (which specifications and modifi-
cations, if any, are hereinafter called the "Specifications"). The design,
quality and component parts of each unit of the Equipment shall conform, on
the date of completion of manufacture of each thereof, to all Department of
Transportation and Interstate Commerce requirements and specifications and to
all standards required by- the Association of American Railroads, and each unit
of the Equipfnent will be either (a) new railroad equipment .or (b) will have
been new railroad equipment' when placed into se_rvice, on a date subsequent to
August 1, 1979, By the Builder (which will, contemporaneously with the execu-

tion hereof, be leased by the Vendee to the Builder).

ARTICLE 3

Inspection and Delivery

The Builder will deliver the units of the Equipment to the Vendee at
the place or places specified in Exhibit A hereto (or if Exhibit A does not
specify a place or places, at the place or places designated from time to time by

the Vendee), freight charges, if any, prepaid, in accordance with the delivery



schedule set forth in Exhibit A hereto; provided, hbwever, that no delivery of
any unit of the Equipment shall be made until this Agreement has been filed
pursuant to Section 11303 of the Interstate Commerce Act; provided further,
that Builder shall have no obligation to deliver any unit of Equipment hereunder
subsequent to the commencement of any proceedings specified in clause (e) of
Article 17 hereof, subsequent to the occurrence of any event of default (as
described in Article 17 hereof) or subsequent to the occurrence of any event or
during the existence of ény condition which, with fhe_ lapse of time or notice,
or both, could constitute such an event of default.

The Builder's obligation as to time of delivery is subject,' however, to
delays resulting from causes beyond the Builder's reasonable control, including,
but not limited to, acts of God, acts of government such as embargoes, priori-
ties and allocations, war or war conditions, riot or civil commotion, sabotage,
strikes, differences with workmen, accidents, fire, flood, explosion, damage to
plant, equipment or facilities, delays in receiving necessary materials or delays
of carriers or subcontractors.

| Upon completion of each unit or a number of units of the Equipment,
such unit or units shall be presented to an inspector of the Vendee for inspec-
tion at the pla'ce specified for delivery of suéh unit or units, and if each such
unit conforms to the Specifications, requirements and standards applicable
thereto, such inspectors or an authorized representative of the Vendee shall
execute and deliver to the Builder a certificate of acceptance (the ”Certificaté
of Acceptance") stating that such unit or units have been inspected and
accepfed on behalf of the Vendee and are marked in accordance .with Article 11
hereof; provided, however, that the Builder shall not thereby be relieved of its

warranty referred to in Article 15 hereof.



On delivery of each such unit hereunder at the place specified for
delivery, the Builder shall have no further responsibility for, nor bear any
risk of, any damage to or the destruction or loss of sﬁch unit; provided,
however, that the Builder shall not thereby be relieved of its warranty referred

to in Article 15 hereof.

ARTICLE 4

Purchase Price and Payment

The total basé price (the "Total Base Price") and pfice per unit
(including all inspection and certification fees) are specified in Exhibit A
attached hereto. In consideration of the manufacture and delivery of the
Equipment, the Vendee has this date paid to the Builder a down payment equal
to $386,100 (receipt of which the Builder acknowledges) and hereby agrees to
pay in cash to the Vendor at such place and to such person as the Vendor may
designate from time to timé in writing, the following (hereinafter called the
"Purchase Price"): the principal sum of $1,544,400 (the "Conditional Sale
Indebtedness"), together with interest thereon at the rate of 10-3/4% per annum
(computed on the basis of a 360-day year of twelve [12] 30-day months), shall

be due and payable as follows: . .
: ‘ ol very ot ‘r‘hd:}a,,ome/;}i
(i) On the last day of the month in which euah_lssa.gamea{ shall
occur and on the las vy, of each of the two months following
the month in which -enéix—e(s"s-x-g&men.t shall occur, interest accrued

and unpaid to such date shall be due and payable.

(ii) On the 135%;3;3%“01? the third (3rd) month following the month in

which occurs, and on the last day of each

month thereafter througafélf}gépgluding the 181st month following

the month in which occurs, an amount equal to
1.121% of the amount ofeq%%ditional Sale Indebtedness outstand-
ing on the date of sé’elh-—a-ssvl(g-nmen-t shall be due and payable,
such amount to be applied first to accrued and unpaid interest
on the unpaid balance of Conditional Sale Indebtedness with the
balance applied to the outstanding principal amount of Conditional
Sale Indebtedness.



(iii) On the 1a%?e//dfé‘; gf the 182nd month following the month in

which occurs, the entire unpaid balance of
Conditional Sale Indebtedness, if any, shall be due and payable,
together with accrued and unpaid interest.

All payments provided for in this Agreemenf shall be made in lawful
money of the United States of America as at the time of payment shall be legal
tender for the payment of public and private debts. Except as herein provided
with respect to a Casualty Occurrence, the Vendee may not at any time, except
in accordance with the above set forth provisiéns of this Article 4, prepay all
or apy portion of the Conditional Sale Indebtedness prior to thge last day pf the

02%5 Uncg:venth (#11th) month fonowing~ the month in which mmmd
by —the—ASSIgITETS—to—ome—or—MOTE —fong—term—investors (as ‘f‘mm'ihed in.
Article 16-of—this—Agreement).

ARTICLE 5

Title to the Equipment

The Vendor shall and hereby does retain the full security title to andv
a security interest in the Equipment until the Vendee shall have made »all pay-
ments required to be made by it pursuant to the provisions of this Agreement.
and shall have kept and performed all its agreements herein contained, notwith-
standing the delivery of the Equipment to and the possession and use thereof
by the Vendee as provided in this Agreement; Any and all additions to the
Equipment and all parts installed on and additions and replacements made to any
unit of the Equipment shall constitute accessions to the Equipment and shall be
subject to all the terms and conditions of this Agreement and included in the
term "Equipment” as used in this Agreement.

Except as otherwise specifically provided in Article 9 hereof , when

and only when the Vendor shall have been paid the full indebtedness in respect



.of the Purchase Price of the Equipment, together with interest and all other
payments. as herein provided, and all the Vendee's obligations herein contained
shéll have been performed, absolute right to the possession of, title to and
property in the Equipment shall pass to and vest in the Vendee without further
transfer or action on the paft of the Vendor-. However, the Vendor, if so
requested by the Vendee at that time, will (a) execute a bill or bills of sale for
the Equipment transferring its title thereto and property therein to the Vendee,
or upon. its order, free of all liens, security interests and dther encumbrances
created or retained hereby and deliver such bill or bills of sale to the Vendee
at its address referred to in Article 23 hereof; (b) exécute and deliver at the
same place, for filing, recording or depositing in all necessary public offices,
such instrument or instruments in writing as may be necessary or appropriate
in order then to make clear upon the public records the title of the Vendee to
the Equipment; and (c¢) pay to the Vendee any money paid to the Vendor pur-
suant to Article 9 hereof and not theretofore applied as therein provided. The
Vendee heréby waives and releases any and all rights, existing or that may be
acquired, in or to the payment of any penalty, forfeit or damages for the
failure of the Vendor to execute and deliver such bill or bills of sale or instru-
ment or. instruments or to file any certificate of payment in compliance with any
law or statute requiring thé filing of the same, except for failure to execute
and deliver such bill or bills of sale or instrument or instruments or to file

such certificate within a reasonable. time after written demand by the Vendee.

ARTICLE 6

Additional Security

As additional security for the payment and performance of all obliga-

tions of the Vendee under this Agreement, Vendee hereby assigns and grants



-

to the Vendor a security interest in the Equipment and in all of Vendee's right,
title and interest in and td the contract rights, chattel paper, accounts, rentals,
fees, charges, income and proceeds arising from or in connection with the use
of the Equipment. The security interest in all of Vendee's right, title and
interest in and to the contract rights, chattel paper, accounts, rentals, fees,
charges, income and proceeds arising from or in connection with the use of the
Equipment provided by the Vendee to the Vendor under this Article 6 shall
hereinafter be called the "Additional Security."” The Vendee agrees to execute
and delivef to the Vendor any. and all documents and instruments requested by
the Vendor to further evidence, reflect or perfect the Vendor's interest in the

Additional Security.

ARTICLE 7

Vendee's Representations and Warranties

The Vendee warrants and represents to the Vendor as foilows:

(a) The Vendee is a duly organized and existing corporation.in good
standing under the laws‘of its jurisdiction of incorporation and has the power
and authority to own its properties and carry oh its business as now conducted
and to enter into, execute and deliver this Agreement and to perform each and
all the matters and things provided for herein.

(b) This Agreement has been duly authorized by all necessary cor-
porate action on the part of the Vendee, and has been duly executed and
delivered by the duly autorizedr officers of the Vendee and constitutes a 'legal,‘
valid and binding obligation of the Vendee enforceable against the Vendeé in

accordance with its terms.



(c) The Vendee has filed all tax returns required by law to be filed
and has paid all taxes, assessments and other governmental charges required to
be péid by it.

(d) Except as disclosed in the Preliminary Prospectus of the Builder
dated October 12, 1979, receipt of a copy of which is hereby acknowledged by
the Vendee, there is no action, proceeding 6r investigation pending or
threatened (or by basis therefor) which, either in any case or in the aggre-
gate, will result in any material adverse change in the condition, business or
prospects of t'he Vendee or in its properties or assets, or in any material
liability on the part of the Vendee, or which questions the wvalidity of this.
Agreement or any action taken or to be taken in connection herewith.

(e) The Vendee is not in violation of any provision of its Charter;
its bylaws or this Agreement, or, in any material respect, any other document
or instrument to which it is a party or under which it or any of its property
may be bound, and the execution, delivery and performance of this Agreement
will not result in the violation of any such provision.

(f) The Vendee 1s -noti in wviolation of any statute, ordinance, rule, .
regulation, judgment, decree, order, licens.e of permit applicable tQ it or the
activities proposed to be condu.cted by it, aﬁd no consent, approval or authori-
zation by any governmental authority is required in connection with the execu-
tion, deli\}ery and performance of this Agreement.

(g) The Vendee and any lessee of the Equipment has complied, and
at all tﬁneé shall comply, with all provisions of Part 1036, Subchapter A of
Chaptef X of Title 49 of the Code of Federal Regulations--Incentive Per Diem
Charges on Box Cars, and are qualified and at all times during which such
regulations, or similar regulations, are in effect shall be quah’fied, to the

extent provided therein, to collect incentive per diem charges on the Equipment



in the possession of other railroads, and the Vendee is and will be entitled to
apply the incentive per diem charges to the payment of the Conditional Sale
Indebtedness. | |

| (h) Except for the security interest grahted by this Agreen;ent,'
there are no other liens, encumbrances or security interests which shall attach
to the Equipment upon delivery of the same to Vendee.

(i) This Agreement and any assignment thereof have been duly fﬂed‘
and recorded with the Interstate Commerce Commission puréuant to Sec-
tion 11303 of the Interstate Commerce Act and such filing and recordation will
protecf the Vendor's interest in and to the Equipment under this Agreement and
no filing, recording or deposit with any other federal, state or local government
is necessary in order to protect the first lien ownership and first security
interest of the Vendor in and to. the Equipment in the United States of America;
‘and the financing statements necessary to perfect the Vendor's first security
interest in the Additional Security have each been duly recorded and filed in
the appropriate offices and places and no other filing or recording is necessary

to perfect the Vendor's first security interest in the Additional Security.

" ARTICLE 8
Taxes
All payments to be made by the Vendee hereunder will be free of
expense to the Vendor for collection or other charges and will be free of
expense to the Vendor with respect to the amount of any local, state, federal
or foreign taxes (other than net income taxes, gross receipts taxes [except -
gross receipts taxes in the nature of or in lieu of sales, use or rental taxes],
franchise taxes measured by net income based upon such receipts, excess

profits taxes and similar taxes) or license fees, assessments, charges, fines or



penalties hereafter levied or imposed upon or in connection with or measured by
this Agreement or any sale, rental, use, payment, shipment, delivery or trans-
- fer of title under the terms hereof (all such expenses, 'taxes, license fees,
assessments, charges, fines and penalties being hereinafter calléd "impositions"),
all of which impositions the Vendee assumes and agrees to pay on demand. The
Vendee "will also pay promptly all impositions which may be imposed upon the
Equipment delivered to it or for the use or operation thereof or upon the earn-
ings arising therefrom 6r upon the Venddr solely by reason of its ownership.
thereof and will keep at all times all and every part of the Equipment free and
clear of all impositions which might in any way affect the title of the Vendor or
result in a lien upon any part of the Equipment; provided, however, that the
Vendee shall be under no obligation to pay any impositions of any kind so long
as it is contesting in good faith and‘by appropriate legal proceedings such
impositions and the nonpayment thereof does not, in the opinion of the Vendor,
adversely affect the title, property or rights of the Vendor in or to the Equip-
ment, or otherwise, under this Agreement. If any impositions shall have been
charged or levied against the Vendor directly and paid by the Vendor,. the
Vendee shall reimburse the Vendor upon presentation of an invoice therefor,
and any amounts so paid by the Vendor shall be secured by and under this
Agreement; provided, however, that the Vendee shall not be obligated to reim-
burse the Vendor for any impositions so paid unless the Vendor shall have been
legaily liable with respect thereto (as evidenced by an opinionv of counsel for
the Vendor) or unless the Vendor shall have given notice in writing thereof to
the Vendee not less than five (5) business days in advénce of the payment

thereof by the Vendor.

10



ARTICLE 9

Maintenance; Casualty Occurrences; and Insurance

The Vendee agrees that (a) it shall use the Equipment only in the
manner for which it was designed and intended and so as to subject it only to
ordinary wear and tear and (b) at its own cost and expense, it will maintain
and keep each unit of the Equipment in good érder, c.ondition énd repair,
ordinary wear and tear excepted, suitable for use in interchange.

In the event that any unit of the Equipment shall be worn out, lost,
stolen, destroyed c.vr irreparably damaged, from any cause whatsoever, or‘_ taken
or reduisitioned by condemnation or otherwise (such occurrences being herein
collectively called "Casualty Occurrences" and individually called a "Casualty
Occurrence"), the Vendee shall, promptly after it shall have determined (and m
any event within ten [10] days of such determination) that such unit has suf-
fered a Casualty Occurrence cause the Vendor to be fully informed in regérd
thereto. On the then next succeeding déte on which a regularly scheduled
paymenf of interest and principal on the Conditional Sale Indebtedness is dueA
pursuant to Article 4 hereof (hereinafter called a "Casualty Payment Date"), the
Vendee shall pay to the Vendor a sum equal to the Casualty Value (as herein-
after defined in this Article) of such unit suffering a Casualty Occurrence as of
the date of such payment and shall file, or cause to be filed? with the Vendor a
certificate setting forth the Casualty Value of such unitT Any money paid to
the Vendor pursuant to this paragraph shall be applied to prepay, without
penalty or premium, the principal balance of the Conditional Sale Indebtedness.
Upon any such prepayment, the amount of each remaining level installment of
principal and interest due hereunder shall be changed to thét amount which will
retire the then remaining principal balance of Conditional Sale Indebtedness,

and all interest due thereon by the final payment date (inclusive) hereunder,

11
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.and the Vendor will promptly furnish to the Vendee a revised schedule of
payments of principal and interest thereafter to be made, in such number of
counterparts as the Vendee may request. |

Upon payment by the Vendee to the Vendor of the Casualty Value of
any unit of the Equipment having suffered a Casualty Occurrence, absolute
right to the possession of, title to and property in such unit shall pass to and
vest in the Vendee without further transfer or action on the part of the Vendor,
except that the Vendor, if requested by the Vendee will execute and deliver to
the Vendee, at the expense of the Vendee, an appropriate instrument confirm-
ing such péssage to the Vendee of all the Vendor's right, title and interest in
such unit, in recordable form, in order that the Vendee may make clear upon
the puibh'c records the title of the Vendee‘of such unit.

The Caéualty Value of eéch unit of the Equipment suffering a
Casualty Occurrence shall be deemed to be that poxjtion of the original Condi-~
tional Sale Indebtedness relating thereto (detemhined by dividing the total
original amount of Conditional Sale Indebtedness by the number of ﬁnits shown
under the heading "quantity" on Exhibit A hereto) remaining unpaid on the.
date as of which such Casualty Value shall be determined (without gi&ing effect
to any prepayment or prepayments theretofore made under this Article), plus
interest accrued thereon but unpaid as of such date. For the purpose of this
paragraph, each payment of the Conditional Sale Indebtedness in respect of
Equipment made pursuant to Article 4 hereof shall be deemed to be a paym‘ent
on each unit of the Equipment in like proportion as the 6rigina1 price of such
unit as set forth in Exhibit A bears to the Total Base Price.

The Vendee will maintain at all times during the effective period of
this Agreement with respect to the Equipment, fire and all risk physical damag'e

insurance in an amount equal to the total Casualty Value of all the Equipment

12



"and public liability insurance f(?r an amount of not less than $3,000,000 for each
person and $3,000,000 for each occurrence. All such insuvrance shall contain
such terms, be in such form, be for such purposes and be written by such.
companies as shall be satisfactory to Vendor, and shall be payable to Vendor as
its interest may appear or as additional insured, and Vendee will deliver to
Vendc;r at its request evidence satisfactory to Vendor that such insufahce has
been so procured and made payable to Vendor. If Vendee faﬂs‘to maintain
satisfactory insurance, Vendor shall have the option (but not any obligation) to
do so and Vendee agrees to repay, on demand, with interest at the rate of 12%'

per annum, all amounts so expended therefor by Vendor.

ARTICLE 10

Reports and Inspection

On or before March 31 in each year, commencing with the calendar
year after delivery of the Equipment hereunder, the Vendee shall cause to be
furnished to the Vendor an accurate statement (a) setting forth as at the pre-
ceding December 31 the amount, description and number of all units of the
Equipment that have suffered a Casualty Occurrence during the preceding
calendar year (or since the date of this Agreement in the case of the first such
statement) and such other information regarding the condition and state of
repair of the Equipment as the Vendor may reasonably request, including, but
not limited to, the names, initials or other insignia at that time identifying each .
unit of Equipment and (b) stating that, in the case of all Equipment repaired or
repainted during the period covered by such statement, the numbers and mark-

ings required by Article 11 hereof have been preserved or replaced.
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Within ninety (90) days after the end of each of its fiscal years and
within forty-five (45) days after the end of each of its first three fiscal
quarters in each fiscal year, the Vendee shall deliver to the Vendor a consoli-
dated balance sheet as of the end of such year or quarter and a consolidated
statement ‘of income and changes in financial positidn for the year or quarter
then ended. The annual statementé shall be audited without exception as to
scope and reported upon by independent certified public accouﬁtants reasonably
satisfactory to the Vendor; thé quarterly sfatements shall be unaudited but
shall be certified by the chief financial officer of the Véndee. Each such
statement shall be accompanied by a certificate of the chief financial officer of
the Vendee stating that, to the best of his knowledge and belief, based uponb
reasonable investigation, during the period from the beginning of the period
covered by the statement of income then being delivered through the date of
the certificate no default or Event of Default existed, or, if one did so exist,
describing in reasonable detail the nature and extent thereof and stating
whether or not the same has been cured and épecifying the nature of any
corrective action taken or proposed to be taken. Each such audited statement
shall be accompanied by a letter from the independent éertified public account-
ants reporting thereon stating whether or not the normal course of their audit
disclosed any such default or Events of Default and, if one did so exist,
describing the nature and extent thereof and stating whether or not the same
has been cured.

The Vendor shall héve the right, by its agerits, to inspect the Equip-
ment and the books and records of the Vendee and any of its parents, subsidi-

aries or affiliates, as well as all records pertinent to the Equipment of any

14
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lessees or lessors of the Equipment, at such reasonable times as the Vendor

may request during the term of this Agreement.

ARTICLE 11

Marking of Equipment

The Vendee will cause each unit of the Equipmént to be kept
numbered with the identifying number as set fofth in Exhibit A hereto, or, in
the case of Equipment not there listed, such identifying number as shall be set
forth in any amendment or supplement hereto extending this Agreement to cover
such Equipment, and will keep and maintain plainly, diétinct_ly, permanently and
conspicuously marked on each side of each unit in letters not less than one inch
in height, the words "vaﬁership Subject to a Security Agreement Filed Under
the Interstate Commerce Act, Section 11303" or other appropriate Words desig-'
nated by the Vendor, with appropriate changes thereof and additions thereto as
from time to time may be required by law in ordef to protect the. Vendor's
interest in the Equipment and its rights under this Agreement, and the rights

of any assignee of the Vendor. The Vendee will not permit any such unit to be

placed in operation or exercise any control or dominion over the same until such

markings shall have been made thereon and will replace or will cause to be
replaced promptly any such markings which may be removed, defaced or
destroyed. The Vendee will not permit the identifying number of any unit of
the Equipment .to be changed except with the prior written consen_t of the
Vendor and in accordance with a statement of new number or numbers to be
substituted therefor, which consent and statement previously shall have been
filed with the Vendor and filed, recorded or deposited by the Vendee in all

public offices where this Agreement shall have been filed, recorded or deposited.
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Except as provided in the immediately preceding paragrabh, the
Vendee will not allow the name of any person, association or corporation to be
placed on any unit of the Equipment as a designation that might be interpreted
as a claim of ownership; provided, however, that the Equipment may be lettered -
with the names or initials or other insignia customarily used by the Vendee or
its subsidiaries and affiliates, or by any lessee under any lease permitted by

Section 13 hereof.

ARTICLE 12

Compliance with Laws and Rules

During the term of this Agreement, the Vendee will comply, and will
cause every lessee or user of the Equipment to comply, in all respects (includ-
ing, without limitation, with respect to the use, maintenance and operation of
the Equipment) with all laws of the jurisdictions in which its or such lessees’
operations involving the Equipment may extend, with the interchange rules of
the Association of American Railroads and with all lawful rules of ‘the Depart-
ment of Transportation, the Interstate Commerce Commissioﬁ and any other
legislétive, executive, administrative or judicial body exercising any power or
jurisdiction over the Equipment, to the extent that such laws and rules affect
the title, operation or use of the Equipment, and in the event that sucﬁ lawslor
rules require any alteration, replacement or addition of or to any part on any'
unit of the Equipment, the Vendee will conform therewith at its own expense;
provided, however, that the .Vendee may, in good faith, contest the validity or
application of any such law or rule in any reasonable manner which does not, in
the opinion of the Vendor, adversely affect the property or rights of the

Vendor under this Agreement.
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ARTICLE 13

Possession and Use

So long as the Vendee shall not be in default under this Agreement,
the Vendee shall be entitled_ to the possession and use of. the Equipmenf in
accordance with the terms of this Agreement, but, withou;c the prior written
consent of the Vendor, the Vendee shall not assign or transfer its interest
under this Agreement in the Equipment or any unit thereof except as provided
in this Article 13. The Vendee shall not, on a regular basis, operate or use
any unit of the Equipment outside the TUnited States of America, nor shall it
pémit others to operate or use, on a. regular'basis, any unit of the Equipmeﬁt
outside the United States of Ameriéa.

So long as 'the Vendee shall not be in default under this Agreement,
the Vendee shall also be entitled (i) to the use of the Equipment by it. upon
lines of a railroad owned or operated by it or any of its subsidiaries or affili-
ates or upon lines of a railroad over which the Vendee or any such subsidiary
or affiliate has trackage or any other operating rights or over which railroad
equipment of the Vendee or any such subsidiary or affiliate is regularly oper-
-ated pursuant to contract; (ii) to permit the use of the Equipment upon ‘con-
~necting and other carriers in the usual interchange of traffic or pursuant to
run-through agreements; and (iii) to lease the Equipment to NRUC pursuant to
a lease in form and substance satisfactory to the Vendor; provided, that a11>
rights of the Vendee under such lease shall have been duly assigned to the
Vendor, pursuant to an instrument of assignment in form and substance satis-
factory to the Vendor and filed, recorded or deposited by the Vendee in all
public offices where this Agreement shall have been filed, recorded or deposited.

The Vendee may receive and retain compensation (subject to the pro-
visions of Article 4 hereof) for such use from other railroads and companies so
using any of the Equipment.
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Nothing in this Article 13 shall be deemed to restrict the right of the
Vendee to assign or transfer its interest under this Agreement in the Equipment
for possession of the Equipment to any corporation incorporated under the laws
of any state of the United States of America or the District of Columbia (which
shall have expressly assumed, in writing, the obligations of the Vendee here-
under) which is a common carrier by railroad engaged in the transportat‘idn of
individuals or property and subject to regulation by the Interstate Commerce
Commission into or with which the Vendee shall have become merged or consoli~
dated or which shall have acquired the property of the Vendee as an entirety
or 'substantially as an entirety; provided that the assignee or transferee will |
not, upon the effectiveness of such merger, consolidation or ac‘quisition, be in
default under any provision of this Agreement, and provided further, that any °
such corporation shall be of é character so that, after giving effect to any such
transaction, the credit standing of the Vendee, assignee or ‘transferee shall
not, .in the Vendor's reasonable judgment, be adversely affected as it may

affect Vendor's rights hereunder.

ARTICLE 14

Prohibition Against Liens

The Vendee will pay or satisfy and discharge any and all sums
‘claimed by any party from, through or under the Vendee or its successors or
assigns which, if unpaid, might become a lien, charge or security interest on
or with respect to the Equipment, or any unit thereof, ‘and any liens, encum-
brances or charges which might be levied against or imposed upon any unit of
Equipment as a result of the failure of the Vendee to observe any covenant or
agreement contained in this Agreement, and will promptly dischar‘ge any such

lien, charge, encumbrance or security interest which arises, but shall not be
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fequired to pay or discharge any such claim so long as the validity thereof
shall be contested in good faith and by appropriate legal proceedings in any
reasonable manner and thé nonpayment thereof does not, in the opinion of the
Vendor, adversely affect the security interest of the Vendor in or to the Equip-
ment or any other right of the Vendor under this Agreement. Any amounts
paid by the Vendor in discharge of liens, charges or security interests upon
the Equipment shall be secured by and under this Agreement.

This covenant will not be deemed bbreached by reason of liens for
taxes, assessments or governmental charges or levies, in each case not due or
delinquent, or undetermined or inchoate materialmen's, mechanics', workmen's,
repairmen’'s or other like liens arising in the ordinary course of business and,

in each case, not delinquent.

ARTICLE 15

Indemnities and Warranties

The Vendee agrees to indemnify, protect and hold harmless thé
Vendor from and against all losses, damages, injuries, liabilities, claims and
demands whatsoever, vregardless of the cause thereof, and expenses in connec-
tion therewith (including, without limitation, claims fo.r strict liability in tort,
counsel fees and expenses, penalties and interest) arising out of, or as the
result of the entering into or the performance of, this Agreement, the retention '
of the Vendor of title to and a security interest in the Equipment, or the
_order‘ing, acquisition, use, operation, condition, purchase, delivery, rejection,
storage or return of any of the_Equipment, or any accident in connection with
the operation, >use, condition, possession, storage or return of any of the
Equipment. The Vendee will bear the responsibility for, and risk bf, and shall

not be released from its obligations hereunder in the event of, any damage to

19



or the destruction or loss of any unit of or all the Equipment. This covenant
of indemnity shall continue in full force and effect notwithstanding the full
‘payment of the Conditional Sale Indebtedness and the coveyance of the Equip-
ment, as provided in Article 5 hereof, or the terfnination of this Agreement.

The agreement of the parties relating to the Builder's warranty with
respect to material and workmanship and the further agreement of‘the parties
relating to patent indemnification are set forth in Exhibit‘ B attached hereto and
made a part hereof. EXCEPT AS SET FORTH IN EXHIBIT B, THE WARRANTY
OF THE BUILDER IS EX?RESSLY IN LIEU OF ALL OTHER WARRANTIES
EITHER EXPRESS OR IMPLIED (BY LAW OR OTHERWISE), EACH OF WHICH IS
HEREBY EXPRESSLY DISCLAIMED, INCLUDING ANY WARRANTY OR REPRE-
SENTATION, EITHER EXPRESS OR IMPLIED (BY LAW OR OTHERWISE), AS TO
(A) THE FITNESS FOR ANY PARTICULAR PURPOSE OR MERCHANTABILITY OF
ANY ITEM OR ITEMS OF EQUIPMENT INCLUDING, BUT NOT LIMITED TO, IT
OR THEIR VALUE, CONDITION, DESIGN OR OPERATION OR (B) THE DESIGN
OR CONDITION OF, OR THE QUALITY OF THE MATERIAL, EQUIPMENT OR
WORKMANSHIP IN, THE EQUIPMENT, AND THE BUILDER NEITHER ASSUMEAS
NOR AUTHORIZES ANY PERSON TO ASSUME FOR IT ANY OTHER LIABILITY
IN CONNECTION WITH THE CONSTRUCTION AND DELIVERY OF THE EQUIP-
MENT EXCEPT AS AFORESAID. In addition ‘to' the agreements concerning
patent indemnification contained in Exhibit B, the Vendee will indemnify, pro-
tect and hold harmless the Builder from and against any and all lability, claims,
costs, charges and expenses, . including royalty payments ahd counsel fées, in
any manner ixﬂposed upon or accruing against the Builder because of the use in
(or about) the construction or operation of any of the Equipment of any article

or material specified by the Vendee and not manufactured by the Builder or of
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any design, system, process, formula or combination specified by the Vendee
and not developed or pnrported to be developed by the Builder which infringes
or is claimed to infringe on any patent or other right. The Builder agrees to
and heréby does, to the extent legally bpossible without impairing any clairn,
right or cause of action hereinafter referred to, assign, set over and deliver to '
the Vendee every claim, right and cause of action which such Builder has or
“hereafter shall have against the seller or sellers of any designs, systems,
processes, formulae, combinations, articles or materials specified by Vendee and
purchased or otherwise acquired by such Builder for use in or about the con-
‘struction or operation of any of the Equipment on the grounds that any such
design, system, process, ‘formula, combination, article or material or operation
thereof infringes or is claimed to infringe on any patent or other right. The
Builder further agrees to execute and deliver to the Vendee all and every such
further assurance as may be-reasonably ‘-requested by the Vendee moré fully to
effectuate the assignment and delivery of every such claim, right and cause of
action. The Builder will give notice to the Vendee of any claim known fo the
Builder from which liability may -be charged against the Vendee hereunder and
the Vendee will give notice to the Builder of any claim known to the Vendee
from which liability may be charged against the Builder hereunder.

All covenants of indemnity contained herein shall continue in full
force and effect notwithstanding the full payment of all sums due under this
Agreement, and the conveyance of security title to the Equipment as provided
in Article 5 hereof, or the satisfaction, discharge or termination of this Agrée—

ment in any manner whatsoever.
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ARTICLE 16
Assignments

The Vendee will not (a) except as provided in Article 13 hereof,
transfer the right to possession ofA any unit of t.he'Equipment or (b) sell,
assign, transfer or otherwise dispose of its rights under this Agreement without
first obtaining the written consent of the Vendor.

All or any of the rights, benefits and advantagés of the Vendor
under this Agreement, including the right to receive the payments herein
provided to be made by the Vendee, may' be assigned by the Vendor and
reassigned by 'any assignee at any time or froﬁ time to time. No such assign-
ment shall subject any assignee to, or relieve the Builder from, any of the
obligations of the Builder to construct and deliver the Equipment in accordance
. herewith or to respond to its warranties and indemnities contained or referred
to in Article 15 hereof, or relieve the Vendee of its obligations. to the Builder
contained in Articles 2, 4, 8 and 15 hereof or any other obligations which,
according to its terms and context, are intended to survive an assignment.

Upon any such éssignment, either the assignor or the assignee shall
(unless the Vendee shall be a party to such assignment) give written notice to
the Vendee, together with a counterpart or copy of such assignment, stating
the identity and post office address of the assignee, and such assignee shall,
by virtue of such assignment, acquire all the assignor's right, title and interest
in and to the Equipment and this Agreement, or in and to a portion thereof, as
the case may be, subject only to such reservations as may be contained in such
assignment. From and after the rec.eipt by Vendee of the notification of any
such assignment (or execution thereof by the Vendee, if it be a party thereto),
all payments thereafter to be made by the Vendee under this Agreement shall,
to the extent so assigned, be made to the assignee in such manner as it may
direct.
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The Vendee recognizes that it is the custom of railroad equipment
manufacturers or sellers to assign agreements of this character and understands
that this Agreement, or' some of or all the rights of the Vendee hereunder, will
be assigned to The Connecticut Bank and Trust Corﬁpany (as agent for Aetna
Variable Annuity Life Insurance Company under a Finance Agreement among The
Connecticut Bank and Trust Company, Aetna Variable Annuity Life Insurance
Company, the Builder and others dated as of September 1, 1979) (the
"Assignee") pursuant to an Agreement and Assignment of even. date herewith.

The Vendee expressly represents, for the purpose of assurance to
the Assignee or any other person, firm or corporation who may from time to
time acquire this Agreement or all or any of the rights of the Vendor hereunder,
and for the purpose of inducing such acquisition, that the rights of the
Assignee or any other future assignee to the éntire unpaid indebtedness in
respect of the Purchase Price of the Equipment or such part thereof as may be
assigned, together with interest thereon, as well as any other rights hereunder
which may be so assigned, shall not be subjéct to any defense, setoff, counter-
claim or recoupment whatsoever arising out of any breach of any obligation of
the Builder with respect to the Equipment or the manufacture, construction,
delivery or warranty thereof, or with respect to any indemnity herein contained,
nor subject to any defense, setoff, counterclaim or.recoupment whatsoever aris-
ing by reason of any other indebtedness or liability at any time oWing to the
Vendee by the Builder. Any and all such obligations, howsoever arising, shall
be and remain enforceable by the Vendee against and only against the Builder.

The Vendee will (a) in connection with the settlement for the Equip-
ment, deliver to the aséignee, at the time of the.delivery of the Equipment, all
documents required by the terms of such assignment to be delivered to such

assignee in connection with such settlement, in such number of counterparts or
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copies as may reasonably be requested, and (b) furnish to such assignee such

number of counterparts of any other certificate or paper required by the

Vendor as may reasonably be requested.

ARTICLE 17

Defaults

In the event that any one or more of the following events of default

("Events of Default") shall occur and be continuing, to wit:

(a)

(b)

(c)

(d)

(e)

the Vendee shall fail to pay in full any sum payable by the
Vendee when payment thereof shall be due; or

the Vendee shall fail to comply with any other covenant, agree-
ment, provision or term of this agreement (other than those -
covered by Section (a) of this Article 17), or of any agreement
entered into concurrently herewith relating to the financing of
the Equipment, on its part to be kept and performed, and such
failure continues for more than thirty (30) days after such
failure shall first become known to any officer of the Vendee; or

any warranty, representation or other statement by or on behalf
of the Vendee contained in this Agreement, or in any instrument
furnished in compliance with or in reference to this Agreement
or in conjunction with any assignment of the Vendor's interest in
this Agreement, shall prove to be false or misleading in any
material respect when made or given; or

the Vendee shall fail to make any payment due on any indebted-
ness or other security (as defined in Section 2 of the Securities
Act of 1933, as amended, a "Security") or any event shall occur
(other than the mere passage of time) or any condition shall
exist in respect of any indebtedness or other Security of the
Vendee, or under any agreement securing or relating to such
indebtedness or other Security, the effect of which is (i) to
then cause (or permit any holder of such indebtedness or other
Security or a trustee to cause) such indebtedness or other
Security, or a portion thereof, to become due prior to its stated
maturity or prior to its regularly scheduled dates of payment, or
(ii) to permit a trustee or the holder of any Security (other
than common stock of the Vendee) to elect a majority of the

-Directors on the Board of Directors of the Vendee; or

any proceeding shall be commenced by or against the Vendee for
any relief under any bankruptcy or insolvency laws, or laws
relating to the relief of debtors, readjustment of indebtedness,
reorganizations, arrangements, compositions or extensions and
(i) in the case of proceedings commenced against the Vendee,
such proceedings shall not have been dismissed, nullified, stayed
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or otherwise rendered ineffective within sixty (60) days after
such proceedings shall have commenced (but then only so long
- as any such dismissal, nullifications, stay or rendering ineffec-
tive shall continue) or (ii) all of the obligations of the Vendee
under this Agreement shall not have been duly assumed in
writing, pursuant to a valid court order or decree, by a trustee
or trustees or receiver or receivers or conservator or conserva-
tors appointed in such proceedings for the Vendee or the
Vendee's property in connection with any such proceedings, in
such manner that such obligations shall have the same status as
obligations incurred by such trustee or trustees or receiver or
receivers or conservator or conservators, within thirty (30) days
after such appointment or within sixty (60) days after such
proceedings shall have been commenced, whichever shall be
earlier; or '

(f) the Vendee shall make or suffer any unauthorized assignment or
transfer of this Agreement or any interest herein or hereunder
or the Railroad shall make or suffer any unauthorized transfer of
the right to possession of any unit of the Equipment; or

(g) any Event of Default shall exist pursuant to (and as defined in)
any guarantee (including, without limitation, the Agreement of
Guarantee and Undertaking executed and delivered by National
Railway Utilization Corporation in favor of The Connecticut Bank
and Trust Company, as Agent, dated as of September 1, 1979)
now or hereafter in effect whereby the Vendee or - any other per-

- son assures or guarantees to the Vendor, or to any assignee of
any or all of the Vendor's rights hereunder, the performance by
the Vendee of its obligations under this Agreement; or

(h) the Vendee shall cease to be a common carrier subject to regula-
tion by the Interstate Commerce Commission; or

(i) any Event of Default shall exist pursuant to (and as defined in)
any lease of the Equipment entered into by the Vendee pursuant
to Article 13 of this Agreement;

then at any time after the occurrence of such an Event of Default the Vendor
may,v upon receipt of written notice by the Vendee and upon compliance with -
any legal requirements then in force and applicable to such action by the
Vendor, declare (hereinafter called a Declaration of Default) the entire unpaid
Conditional. Sale Indebtedness, together with the interest thereon accrued and
unpaid, immediately due and payable, without further demand, and thereafter

the aggregate of the unpaid balance of such indebtedness and interest and any

other sums due hereunder shall bear interest from the date of such Declaration
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of Default at the rate per annum specified in Article 4 hereof as being apph’cable
to amounts remaining unpaid after becoming due and payable, to the extent
legally enforceable. TUpon a Declaration of Defgult, the Vendor shall be entitled
to recover judgment for the entire unpaid balance of thé Conditional Sale
Indebtedness, with interest as aforesaid, and to col_lect such judg‘m‘ent out of
any property of the Vendee wherever situated. The Vendee shall promptly
notify the Vendor of any evént which'has come to its. attention which consti-
tutes, or with either the giving of notice, lapse of time, or both, could consti-
tute, an Event of Default under this Agreemeht.

The Vendor may, at its election, waive any such Event of Default and
its consequences and rescind and annul any Declaration of Default by notice to
the Vendee in Writing to that effect, and thereupon the respective rights of the
parties shall be as they would have been if no such Event of Default had
occurred and no Declaration of Default had been made or given. Notwithstand—
ing the provisions of this paragraph, it is expressly understood and agreed by
the Vendee that time is of the essence of this Agreement and that no such
waiver, rescission or annulment shall extendvto or affect any other of subse-

quent default or impair any rights or remedies consequent thereon.

" ARTICLE 18
Remedies
At any time after.the occurrence of a Declaration of Default (unless
such Declaration of Default shall have been rescinded and annulled), the
Vendor may, in compliance withv any mandatory legal requirements then in force
and applicable to the action to be taken by the Vendor, take or cause to be
taken, by its agent or agents, immediate possession of the Equipment, or one

or more of the units thereof, without liability to return to the Vendee of any
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sums theretofore paid and free from all claims whatsoever, except as hereinafter
in this Article 18 expressly provided, and may remove the same from possession
and use of the Vendee, any lessee or any other person aﬁd for such purposé
may enter upon the premises of the Vendee or any other premises Where the
Equipment may be located without judicial process if this can be done without
breach of the peace, and may use and employ in connection with such removal
" any supplies, services and aids and any available trackage and other facilities
or means of the Vendee.

In case the Vendor shall demand possession of the Equipment pur-
suant to this Agreement and shall designate a reasonable point or points on the
railroad lines or premises controlled by the Veﬁdee, or on any other lines of
railroad or other premises appro{red by the Vendor for the delivery of the
Equipment to the Vendor, the Vendee shall, at its own expense, forthwith and
in the usual manner, cause the Equipment to be moved to such point or points
and shall there deliver the Equipment or cause it to bé delivered to the Vendor.
At the option of the Vendor, the Vendor may keep the Equipmenf on any of the
lines or premises which, or the use of which, are owned or controlled by the
Vendee (directly or indirectly), or on any lines of railroad or other premises
approved by the Vendor and reasonably convenient to the Vendee, for a period
not exceeding six months, provided, however, that the Vendee may at its
option and expense cause such storage to be made on the lines of other rail-
roads or other premises (subject in all cases to approval by the Veﬁdor) if the
storage on the Vendee's line would interfere with the operation of the railroads
of the Vendee. The Vendee agrees either to provide the facilities necessary for
such storage or to pay all costs and expenses of such storage, and such
storage shall be at nb cost or expense to the Vendor. This agreement of the

Vendee to deliver the Equipment and furnish facilities as hereinbefore provided
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is of the essence of the agreement between the parties, and, upon application
| to any court of equity having jurisdiction in the premises,. the Véndof shall be -
entitled to a decree against the Vendee -requiring specific performance hereof.
The Vendee hereby expressly waives any and all claim against the Vendof and
its agent or agents for damages of whatever nature in connection with any
retaking of any unit of the Equipment in any reasonéble manner.

At any time after the occurrence of a Declaration of Default (unless
such Declaration of Default shall have been rescinded and annulled), the
Vendor (after retaking possession of the Equipment as hereinbefore in this
Article 18 provided) may, at its election and upon written notice to the Vendee,
retain the Equipment in satisfaction of the entire.ir.ldebtedness in respect of the
Purchase Price of the Equipment and make such disposition thereof as the
Vendor shall deem fit (including, without limitation, if the Véndor so elects, the
leasing of the Equipment on such terms as it shall deem fit). Written notice of
the Vendor's election to retain the Equipment shall be given to the Vendee by
telegram or registered mail, addressed as provided in Article 23 hereof, and to
any other persons to whom the law may require notice, within sixty (60) days
after such Declaration of Default. In the event that the Vendor should elect to
retain the Equipment and no objection is made thereto within the thirty (30)
day period described in the second proviso below, all the Vendee's rights in
the Equipment shall thereupon terminate and to the extent not prohibited by
any mandatory requirement of law all payments made by the Vendee may be
retained by the Vendor as compensation for the use o.f the Equipment; pro-
vided, however, that if the Vendee, before the expiration of the thirty (30)
day period described in the proviso below, should pay or cause to be paid to
the Vendor the total unpaid balance of the Conditional Sale Indebtedness,

together with interest thereon accrued and unpaid and all other payments due
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under this Agreement, including reasonable attorney's fees and all expenses of
the Vendor on retaking possession of, removiﬁg, storing and holding the Equip-
ment, then in such event absolute right to the possession of, title to and
property in the Equipment shall pass to and vest in the Vendee, provided
further, that if the Vendee shall have a right, pursuant to any applicable law,
to object and the Vendee shall objecf in writing to the Vendor within thirty
(30) days from the receipt of notice of the Vendor's election to retain the
Equipment, then the Vendor may not so retain the Equipment, but shall sell,
lease or otherwise dispose of it or continue to hold it pending sale, lease or
other disposition as hereinafter providéd or as may otherwise be pemﬁtted by
law. If the Vendor shall have given no notice to retain as hereinabove pro-
vided, it shall be deemed to have elected to sell, lease or otherwise dispose of
the. Equipment in accordance with the provisions of this Article 18.

At any time during the continuance of a Declaration of Defauit, the
Vendor, with or without retaking' possession thereof, at its election .and upon
reasonable written notice to the Vendee and any other persons to whom the law
may require notice of the time and place, may sell the Equipment, or one or.
more of the units thereof, ffee from any and all claims vof the Vendee or any
other party claiming from, through or under the Vendee at law or in equity, at
public or private sale and with or without adveftisement as the Vendor may
determine; provided, however, that if, prior to such sale and prior to the
making of a contract for such sale, the Vendee should tender full payment of
the total unpaid balance of the Conditional Sale Indebtedness, together with
interest thefeon accrued and unpaid and all other payments due under»this
Agreement és well as expenses of the Vendor in retaking possession of, remov-
ing, storing, holding and preparing the Equipment for, and otherwise arranging

for, the sale and the Vendor's reasonable attorneys' fees, then in such event
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absolute right to the possession of, title to and property in the Equipment shall
pass to and vest in the Vendee. The proceeds of such s.ale or other disposition,
less the attorneys' fees and any other expenses incurred by the Vendor in
retaking possession of, removing, storing, holding, preparing for sale and
selling or otherwise disposing of the Equipmént, shall be credited on the amount
due to the Vendor under the provisions of this Agreement.

Any sale hereunder may be held or conducted at such time or times
as the Vendor may specify, in one lot and as an entirety or in separate lots.
and without the necessity of gathéring at the place of sale the property to be
sold, and in general in such manner as the Vendor may determine, so long as
such sale shall be in a commercially reasonable manner. The Vendee shall Be
given written notice of such sale not less than ten (10) days prior thereto, by
telegram .or registered mail addressed as provided in Article 23 hereof. If such
sale shall be a private sale, it shall be subject to the rights of the Vendee to
purchase or provide a purchaser, within ten (10) days after notice of the pro-
posed sale price, at the same price offered by the intending purchaser or a
better price. The Vendor and the Vendee may bid for and become the pur-
chaser of the Equipment, or any unit thereof, so offered for sale. In the
event that the Vendor shall be the purchaser thereof, it shall not be account-
able to the Vendee (except to the éxtenf of s.urplus mofley received as herein-
after provided in this Article 18), and in payment of the purchase price
therefor the Vendor shail be entitled to have credited on account thereof all
sums due to the Vendor hereunder.

Each and every powerv and remedy hereby specifically given to the
Vendor shall be in addition to every other power and remedy hereby specifically
given or now or hereafter existing at law or in equity, and each and every

power and remedy may be exercised from time to time and simultaneously and as
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often and in such order as may be deemed expedient by the Vendor. All such
powers and refnedies shall be cumuiative, and the exercise of one shall not be
deemed a waiver of the right to exercise any othef or others. No delay or
omission of the Vendor in the exercise of any such power or remedy and no
rengwal or extension of any payments due hereunder shall impair any such
power or remedy or shall be construed to be a waiver of any default or an
acquiescence -therein. Any extension of time for payment hereunder or other
indulgence duly granted to the Vendee shall not otherwise alter or affect the
Vendor's rights or the Vendee's obligations hereunder. The Vendor's accept-
ance of any payment after it éhall have become due hereunder shali not be
deemed to alter or affect the Vendee's obligations or the Vendor's rights here- .
under with respect to any subsequent payments or default therein.

All sums of money realizedlby the Vendor under the remedies herein
provided shall be applied first to the payment of the expenses and liabilities of
the Vendor herein undertaken to be paid; second to the payment of the
indebtedness in respect of interest on, and principal of, the Conditional Sale
Indebtedness with such preference, the one over the other, as the Vendor may
elect.

If, after applying all sums of money realized by the Vendor under the
remedies herein provided, there shall‘remain any amount due to it under the
provisions of this Agreement, the Vendee shall pay the amount of such defi-
ciehcy to the Vendor upon demand, and, if the» Vendee shall fail to pay such
deficiency, the Vendor may bring suit thefefof and shall be entitled to recover
a judgment therefor against the Vendee. If, after applying as aforesaid all
sums realized by the Vendor, there shall remain a surplus in the possession of
Vendor, such surplus shall be paid to the Vendee, as the case may be, to the

extent of their respective interests therein.
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The Vendee will pay all reasonable expenses, including attorneys'
fees, incurred by the Vendor in enforcing its remedies under the terms of this
Agreement. In the event that the Vendor shall bring any suit to enforce any
of its rights hereunder and shall be entitled to judgment, then in such suit the
Vendor may recoverfeasonable» expenses, including reasonable attorneys' fees,
and the amount thereof shall be included in such judgment.

_ The foregoing provisions of this Article 18 are subject in all respects

to all mandatory legal requirements at the time in force and applicable thereto.

ARTICLE 19

Applicable State Laws

Any provision of this Agreement prohibited by applicable law of any
jurisdiction (which is not overridden by applicable federal law), or which by
any applicéble law of any jurisdiction would convert this Agreement into any
instrument other than a conditional salé agreement, shall as to such jurisdiction
be ineffective, without modifying the remaining provisions of this Agreement.
Where, however, the conflicting provisions of any such applicable law may be
waived, they are hereby waived by the Vendee to the full extent permitted by -
law, it being the intention of the parties hereto that this Agreement shall be
deemed to be a conditional sale agreement and enforced as such..

Except as otherwise provided in this Agreement, the Vendee, to the
full extent permitted by law, hereby waives all statutory or other legal require-
ments for any notice of any kind, notice of intention to take possession of or to
sell or lease the Equipment, or any one or more units thereof, and any other
fequirements as to the time, place and terms of the sale or lease thereof, any
other. requirements with respect to the enforcement of the Vendor's rights

under this Agreement and any and all rights of redemption.
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ARTICLE 20

Recording
The Vendee will cause this Agreement, any assignments hereof and
any amendments or suppiements hereto_or thereto to be filed and recorded in
accordance with Section 11303 of the Interstate Commerce Act; the Vendee will
glso cause any financing statement with respect to this Agreement to be filed
and recorded in the form and manner required by law in all offices and places
necessary to perfect the lien on and security interest in the Equipment and
Additional Security; and the Vendee will from time to time do and perform any
other act and will execute, acknowledge, deliver, file, register, deposit and
record any and all further information required by law or reasonably requested
by the Vendor for the purpose of proper protection, to the satisfaction of
counsel for the Vendor, of its title to and- security interest in the Equipment,
its security interest in the Additional Security and its rights under this Agree-
ment or for the purpose of carrying out the intention of this Agreement. The
Vendee will promptly furnish to the Vendor certificates or other evideﬁce of

such filing, registering, depositing and recording satisfactory to the Vendor.

ARTICLE 21

Payment of Expenses

The Vendee will pay all reasonable costs and expenses (other than
the fees and expenses of counsel for the Builder) incident to this Agreement
and the first and second assignment of this Agreement.(including' the fees and
expenses of an agent, if the first assignee is an agent), and any instrument
supplemental or related hereto or thereto, including specifically all reasonable

fees and expenses of the Assignees related to the initial assignment of this
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Agreement and any such reassignment (including all reasonable fees and

expenses of the Assignees' counsels).

ARTICLE 22

Article Headings; Effect and Modification of Agreement

All article headings are inserted for convenience only and shall not
affect any construction or interpretation of this Agreement. Each covenant
contained in this Agreement shall be construed (absent an express contrary
provision therein) as being independent of each other covenant contained herein
and compliance with any one covenant shall not (absent such an express con-
trary provision) be deemed to excuse compliance with any or all other covenants.

This Agreement, including the exhibits hereto, exclusively and com-
pletely'states the rights of the Vendor and the Vendee with respect to the
Equipment and supersedes all other agreements, oral or written, with respect to
the Equipment. No variation or modification of this Agreement and no waiver of
any of its provisions or conditions shall be valid unless in writing and signed

by duly authorized representatives of the Vendor and the Vendee.

ARTICLE 23
Notice
Any notice hereunder to any of the parties designated below shall be
deemed to be properly served if delivered or mailed in the United States by
certified or registered mail to it at its chief place of business at the following
specified addresses:
(a) to the Vendee, at Pickens Railroad Company

402 Cedar Rock Drive, P. O. Box 216
Pickens, South Carolina 29671
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(b) to the Builder, at National Railway Utilization Corp.
1100 Centre Square East, 1500 Market Street
Philadelphia, Pa. 19102

(¢) to any assignee of the Vendor, or of the Vendee, at such
address as may have been furnished in writing to the Vendee,
or the Vendor, as the case may be, by such assignee,

or at such other address as may have been furnished in writing by' such party

to the other parties to this Agreement. . .

ARTICLE 24

Law Governing

The terms of this Agreement and all rights and obligations hereunder

shall be governed by the laws of the State of Penna. ; provided, however,

that the parties shall be entitled to all rights conferred by Section 11303 of the
Interstate Commerce Act and such additional rights arising out of the filing,
recording or deposit hereof, if any, and of any assignment hereof as shall be
conferred by the laws of the several jurisdictions in which this Agreement or

any assignment hereof shall be filed, recorded or deposited.

ARTICLE 25

Extension Not A Waiver

No delay or omission in the exercise of any power or remedy herein
provided or otherwise available to the Vendor shall impair or affect the
Vendor's right thereafter to exercise the same. Any extension of time for
payment hereunder or other indﬁlgence duly granted to the Vendee shall not
otherwise alter or affect the Vendor’s rights or the obligations of the Vendee

hereunder. The Vendor's acceptance of any payment after it shall have become
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defaults therein

due hereunder shall not be deemed to alter or affect the Vendee's obligations or
the Vendor's rights hereunder with respect to any subsequent payments or

ARTICLE 26

Execution

This Agreement may be executed in any number of counterparts

numbered consecutively in ascending order, each of which so executed shall be
deemed to be an original

and such counterparts together shall constitute but
one and the same contract, which shall be sufficiently evidenced by any such
original counterpart

Although this Agreement is dated as of the date first
above written, for convenience,
the parties hereto is or are,

the actual date or dates of execution hereof by
respectively,
acknowledgments hereto. annexed

the date or dates stated in the

IN WITNESS WHEREOY the parties hereto have executed or caused

this instrument to be executed all as of the date first above written

~
~

PICKENS RAILROAD COMPANY
: [Corporate Seal] : By L /V/37P/ ,/ii
- - L ‘ reside
i:‘;;; Attest ’ /{ |
3 / .
f% é/? S //4///
Font Hor
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NATIONAL RAILWAY UTILIZATION
- . CORPORATION

R | // /i Q //
— ~{[Corporate Seal] By k,«ﬂ//, '7 . A
- » » _ Vice//lsfesident//

) ", Attest:
o DFesrfe IO Fpeit
Hoet Ly .

STATE OF <.Z. )
) ss.

COUNTY OF JM )

I HEREBY CERTIFY, that on this Q/W day of "%%y/é&/, 1979,
before the subscriber, a Notary Public in and for said City and State, per-
sonally appeared /ZETJ/Z{/LJ ;K / ////g} . , who
being duly sworn, says that he is a Vicé'President of PICKENS RAILROAD
COMPANY, that one of the seals affixed to the foregoing instrument is the
corporate seal of said corporation, that said instrument was signed and sealed
on behalf of said corporation by authority of its Board of Directors, and he
acknowledges that the execution of the foregoing instrument was the free act
and deed of said éorporation.

IN TESTIMONY WHEREOF, I have hereunto .set my hand and official

seal, this p?///f‘ day of ff/W/z-f// , 1979.

- [Notafial Seal]

R . ELsig
My Commission expires: Notary pﬁﬁf’LEN‘E WiLLiapmsg
My Cof:;"i“i:en?:hc.‘. Fhila, Phila, co,

Sl L

7IE5 Qct, 18, 198
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STATE OF ¢ 4 . g
SS.

COUNTY OF_Zéci ) |

I HEREBY CERTIFY, that on this¢ 2 day of 7(/4%@, 1979,
before the subscriber, a Notary Public in and for said City and State, per-
sonally appeared /@’%WM(,}\/(Z//% : , who, |
being by me duly sworn, says that he is a Vice President of NATIONAL RAIL-
WAY UTILIZATION CORPORATION, thét one of the seals affixed to .the forego—'
ing instrument is the corporate seal of said corporation, that said instrument
was signed and sealed on behalf of said corporation by authority of its Board of
Directors, and he acknowledges that the execution of the foregoing instrument
was the free act and deed of said corporation.

IN TESTIMONY WHEREOF, I have hereuﬁto set my hand and official

seal, this,(/”gay of ’—/)[Q;A/%//é//, 1979.

,

‘ e ML 2
[Notarial Seal] > i y ‘Public
. . ) 3t AU TTIVILIAMS
My Commission expires: “ohita. Go.
e PO B ol « ]

. P Lt
arg O be <k Lk
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Type

70-ton,
50' 6"
Class XM
boxcars

Builder's
Specifications

Steel, single
sheath, outside
stake box car,
with rigid
underframe

EXHIBIT A
To
Conditional Sale Agreement

Road Numbers Ofiginal
(both Price Total Conditional Sale
Quantity inclusive) Per Unit Base Price Indebtedness
45 NSL 157015~ $42,900 $1,930,500 $1,544,400
157059

'

Estimated
Time and
Place of

Delivery

November 15,
1979 at
Greenville,
So. Carolina



<t

EXHIBIT B

Builder's Patent Title Indemnities and Warranties
of Material and Workmanship

Except in cases of articles or materials specified by the Vendee and
not manufactured by the Builder and in cases of designs, systems, processes,
formulae or combinations specified by the Vendee and not developed or pur-
ported to be developed by the Builder, the Builder agrees to indemnify, protect
and hold harmless the Vendee from a_lnd against any and‘ all liabilities, claims,
costs, charges and expenses, including foyalty payments and counsel fees, in
any manner imposed upon or accruing against the Vendeé and its assigns or the
users of the Equipment beéause of the use in or about the construction ‘or
operation of any of the Equipment of any design, system, process, formula,
combination, article or material which infringes or is claimed to infringe on any
patent or other right.

The Builder warrants that when deiivered, the Equipment will incor-
porated all of the features set forth in the Specifications (provided, however,
in the event that the Builder shall be unable to secure any specified materials
for .any reason beyond Builder's control, the Specifications shall be deemed to
be modified so as to permit substitutions not materially adversely affecting the
Equipment), and (except as to items furnished or supplied by Vendee, or items'
specified by Vendee which are not manufactured, supplied or performed by the
Builder) will be free from defects in material and workmanship under normal use
and service. The Builder's sole obligation under this warranty shall be limite.d
to repairing or replacing any part or parts of such Equipment which shall,
within one (1) year after the Builder shall have made delivery of such defective
Equipment, be returned to such place as the Builder shall designate With trans-
portation charges prepaid, and which the Builder's examination shall disclose to
the Builder's reasonable satisfaction to have been defective in normal use and

service.
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